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Magdalen Cochran, otherwiſe Campbell, Mido and Adminiſtratriæ 
of Captain John Campbell of Carrick, deceaſed, 2 ö 


Appellant. 


Mrs. Jean Campbell - — — 2 Reſpondent. 


The Appellant's C A S E. 


HE ſaid 7ehn Campbell very early made his Addreſſes to the Appellant, when they were both very young; but his Eſtate 
being incumbred his Friends ſent him to Sea to improve his Fortune, which put an End to the Court{hip, and the Ap- 
peilant was married to Mr. Kennedy, a Son of Sir Archibald Kennedy of Culzean, Baronet, who ſoon afterwards died: 
and the Appellant being a Widow, and Mr. Campbell being returned from Sea, he, in the Year 1724, renewed his Ad- 


dreſſes to the Appellant, who then had a Houſe in the Town of Paiſlay, for herſelf and her Children, but lived for the 
molt Part in the Abbey of Pa;//ay with her Couſins the Counteſſes of Strathmore and Gallaway, who were then young Ladies, and 
who lived in that Houſe with their Brother the Earl of Dundonald. 


In Summer 1724 the Appcllant went with theſe Ladies, her Relations, into 1 and Mr. Campbell went along with them, 
and returned with them to the Abbey of Pai/lay, and Mr. Campbell and the AppellanP agreed to intermatry ; but as Mr. Campbell had 
made no Addition to his Fortune, by going to Sea, he was apprehenſive his Marriage with the Appellant, who was a Widow, and had 
a Famil y of Children, and but 600 U of her own, would not be agreeable to his Relations; particularly his Uncle Sir James Campbell 
of Ardkinglaſs, who was a great Creditor upon his Eſtate, and who was the chief Director of his Affairs: For this Reaſon he propuſed 
the Marriage ſhould be kept private for ſome little Time, that he might have an Opportunity to ſoften his Relations, upon whom he 
had fo great a Dependance; to which the Appellant conſented, as her marrying Mr. Campbell might alſo diſoblige her Relations; and 
accordingly Mr. Campbeil and the Appellant were married in the ſaid Abbey of Pai//ay, the Seat of her Grandfather, the Earl of 
Dundonald, on the 3d July 1724, by Mr. I/illiom Ceckburne, an Epiſcopal Miniiter, in the Preſence of IYilliam and Archibald 
AT Intyres, then Servants to Mr. Campbell; but as Epiſcopal Miniſters are not allowed, by the Law of Scotland, to perform thele 
Ceremonie-, Mr. Cectburne refuſed to give a Certificate of the Marriage, for Fear of being convicted and puniſhed by that Law, and 
told the Appellant he never gave any; but ſaid that Mr. Campbell's own Certificate would do as well; whereup»n Mr. Campbell 
himſelf, immediately upon the Marriage, gave her a holograpli Certificate in the following Terms: At Paiſlay the Third of u 
* 1724, this Day, I John Camplell of Carrick, do hereby certify and declare, thay I was ſelemniy and lawfully married to Mrs. Mag- 
6 adalen Cochran, lawful Daughter to Alexander Cochran of Bonſhaw, Eſq; now my dear Il ite, as witneſs iny Hand, Place, and 
«© Date foreſaid, John Campbell.” 

From this Pericd Mr. Campbell and the Appellant behaved and treated each other as Huſband and Wife, fo far as it was conſiſtent 
with his Plan of Secreſy ; but, notwithſtanding all their Caution, the Secret of their Marriage tranſpired, aud it came to be reported 


and believed at Pa ay, and in the Neighbourhood round the Country, that Mr. Campbell and the Appellant were married, and that 


Mr. C:c#burne had performed the Ceremony. 


Soon after this Mr. Campbell, by the Intereſt of his Relations, got a Commiſſion to raiſe an independant Highland Company, 
which proved a Hindrance to his ſetting up a Family, and taking home the Appellant, his Wife, for ſome Lime, leſt it might give 
Unbrage to his Relations who had been ſo kind to him; and the Appellant having removed trom Paiflay, upon the Death of the Earl 
of Pundonald, the took a Houſe in Edinburgh, where Mr. Campbell lived with the Appellant, as ber Husband, as often as he could, 
or the Attendance upon his Company allowed him, and being apprehenſive the Appellant was uneaiy that their Marriage was not 


Letter, ach Nov. 72 f. publiſhed, Mr. Campbell wrote her the following Letter. My dear Maudie, I zm juſt now in a very great Hurry, and I beg you'll 


Letter xt March 1726. 


not be wneaſy, and in a few Days I deſign myſelf the Pleaſure of ſecing you, in crder to declare publickly eur Marriage. I hope it 
weill be to the Satis/afiom of us bath. Sure Jam it will be to my dear Maud'e's moſt aſſectianate Huſband and Slave, John Campbell. 
% Camfail, 4th November 1/45. To Mis. Kennedy, at her Houle in the Canongate, Edinburgh.” Thus when Mr. Campbell and 
the Appellant were at a Diſtance they correſponded as Husband and Wife, without any Intterruption of their mutual Happineſs till 
March 1726, when the Appellant, to her great Surprize and Aſtoniſnment, received the following Letter from her Husband, 

„ My deareſt Life, allow me fill to call you fo, the Contents of this Letter will certainly aſtoniſh and confound you. Unable as 1 
am, either to write or act as I ought to do, with regard to any thing, I muſt acquaint you with the mo/? melancholy and terrible 
PAisfertune that ever happened ty Man, who had nothing in View but to be happy, in doing all the Duties of a regard/ul, and ms 
affetioate Huſband, to the beſt and moſt dearly beloved of Women; but alas! how have I deprived myſelf of that Happineſs! 
How juſtly have I forfeited that honeſt and ſincere Love I might have expected from you, my Life, my Friend, and only Foy in 
Life, and to which, from our mutual Engagements and Marriage, I had a real Title! Miſerable Soul that I am! I have loſt all 
Hopes of Comfort, by the Snares of a folly, worthleſs, and ſelf-defigning N eman, whoſe repeated Advances I always ſhunned as I 
would have done the Devil, and to whom I never gave the lea Encouragement, and far 4% Promiſes ; yea never thought of her; yet, 
alas! how ſhall I bz be able to expreſs it! Not withſtanding of the undoubted, juit, and only Title you have had, and always muſt have 
to me, as your Huſband, and whatever elſe can be called mine, which you can, when you pleaſe, make appear, and at all times claim 
& me as ſtich, | have, without giving my ſelf Time to think ſeriouſly, thro' Fear of diſobliging the Duke of Argyle, and his Friends, 
&« plunged myſe f into the utmeft Miſery. You'll by this time gueſs what I mean, Alas ! what ſhall I fay to my deareſt Maude “ 
though my Hands are guilty my Heart is free. Oh! how ſhall I mention that fatal Night, which has been the Cauſe of all my Hoe, 
« when having drunk to a very great Pitch, and fitting alone in the Fields, that dece:tful Il oman, or rather Devil, whom the World 
« now calls my W e, and who, on every Occaſion, laid Traps to enſnare me, deſignedly threw herſelf in my Way : How ſhall 
&« I tell you what followed, my Spirits fail me; I fink, I can no more Ruin and Deſtruction to me by her inſnaring Inſinuations, and 
_ eurſed lewd Behavior, and my not being Maſter of my ſelf, I did. O! how ſhall I name it ! ſhe fell with Child, which was all 
de the Devil wanted, joined with her vicious Driclinations, to bring about her own Ends, and in Flerrour and Canſuſion of Mind, for the 
„ Reaſon above, and 79 prevent my flying the Cuntry (Reaſons too flight, nay not to be named when ſeriouſly thought on) have put my- 
% in the damnable Situation 1 am now din. Alas! why did I yield to the Fears of dijobliging the Duke of Argyle, or any bad 
« Treatment I might have met with from my Uncle, by declaring eur Marriage to the IW:ri4 at the time it happened © Why did my 
deareſt IVife join with me in being ſilent in an Affair upon which our ſole Happmeſs in Life depended ? * hy nothing but her fender 
« Regard to her Husband ; and which, tho' J have no Reaſon to expect it, muſt be the only Cauſe I don't meet with her 4% Ven- 
« mance, which | not only deſerve, but the Curſe of God, unleſs by fincere Repentance, he f.rgive me. Alas ! what ſhall 1 do? May 
« {| who, from my diſtrefled Soul, on my Knees beg Forgiveneſs, expect it from injured Innocence, in Imitation of his Goodneſs. 
« Tho' vou have a Soul noble and generous, I on no other Account deſetve it; but alas, pity me who am ruined by the Snares of a 
« damnable deceitful little Mretch, and who has brought me under the Guilt of the mo/? inexpreſſible Piece of Unjuflice to the beſt and 


_ „ ul nnalt hly be yours: IT was ln Tam th. to the la Moment a, my J. ite. Therefore, O deareſt and 
ve ee iN whe et _— rom a broke Heart, and /cncere Repentance, ea ald COnmuec Us LU pave 4 CG bu May $4 Wu pos 


ne me 0 ſie you, that I may more fully explain the miſerable State I am in: Grant me this Favour, that on my 
22 N Heat full of Sorrow and Contrition, L may zk Forgiveneſs, O forgive, if poſſible, your greatly raid and 
« moſt unhappy Husband John Campbell, March 1it 1726. To Mrs. Campbell of Carrick, at her Houſe at Edinburgh. 
It is eafier to imagine than expieſs the Appellant's Diſtreſs on this Occaſion ; nor is it material to the preſent Purpoſe to attempt to 
+: The Law of God, and the Civil Law of the Land, gave her a Right to claim her Husband 3 and ſhe had ſufficieat 
2 5 her Hands to make good her Claim againſt her Husband and the Reſpondent. She was intitled alſo, to have obtained a 
13 ers _— her Husband, upon his Infidelity and Breach of his Marriage Vows; but the Appellant loved her Husband, and had 
* . ve he loved her ; and on that Account was diſpoſed to forgive the Injury paſt, and admit of his Excuſes, as it appeared 
Reaſon ac ry e ee Shar in the Injury, but that the Reſpondent herſelf was the Aggreſſir, and took the Advantage of him in 
to her be 2 wi 4 at the ſame time, as ſhe was over-perſuaded, that making a judicial Claim, in her Husband's then Circumſtances, 
3 with ſatal Conſequences to his Employ ment in the Army, and his future Preferment, the only Proſpect of Sub- 
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i induced to delay making her Claim, until ſuch time as ſhe expected it might be attended with 
— 88 3 heb, ty this F ooting the * received her Husband in May 1726, upon Promiſes of future Fidelity ; 


and when his Affairs, and the Attendance upon his Company, required him to be abſent from the Appellant, he endeavoured, by a con- 


tinual | 


E 


ons of fincere Love, Honour, and Regard, as from a Husband to a Wife; 
tinual Con 2 * —_—— 2 arriage to ſeveral of their Friends, in whom they could confide ; but 
* A Mg? "Ma ae g that her Husband's Apprehenſions from the Reſpondent Relations, continued longer than either 
it was the Appe . 7 A . ine, bis paternal Eſtate became more and more incumbered, and at laſt was abſolutely ſold, for 
he or the 8 . - Tame: His Rank in the Army continued the ſame, till he was killed at the Battle of Fontenoy, 
r = f * 3 * the Apellant that Juſtice that he always promiſed her, and which, ſhe has Reaſon to believe, he 
— S hive hone voluntarily, by publickly declaring her his lawſul Wife; the Proſpect of which made the Appellant delay making 
1 - 
her Claim in a judicial Way 5 applied to the Prerogative Court of Canterbury, for Adminiſtration, as his Widow, 
Upon the _ W Mes cn 67 1 ſoon after applied to the War- Office, to be put upon the Eſtabliſhment for Sup- 
oo TR Widows and produced her Adminiſtration; notwithſtanding which, the Agent for the Regiment, after he had 
port 4 : 88 " and made an Entry of it in his Book, ſigned a Certificate for the Reſpondent ; upon which a Queſtion 
— als the Penſion, and it was notified to the Reſpondent, to conteſt the Adminiſtration with the Appellant ; but ſhe de- 
Uined it and ea an Action Declarator of her Marriage — = Commiſſaries of Edinburgh, libelling that ſhe was married 
( nber 1725, and made the Appellant a Party. ü 
© _ . brought any Proof upon her Libel, the Appellant raiſed a Proceſs in the ſaid Commiſſary- 
Court, for declaring her Marriage, libelling, that ſhe was married to Mr. Campbelt on the 3d of T, 1724; and having made the 
Reſpondent a Party, ſhe appeared, and gave in Defences ; and in the Interim, _ ö : Reſpondent was oppoſing the Appellant's be- 
ing allowed to prove her Marriage ; the Reſpondent led the Proof upon her own Libel exparte. 


laterlecttet 234 June) The Commiſſaries upon the 23d of June, 1747. pronounced the following Interlocutot in the Appellant's Proceſs, viz. The Com- 


1747. 


« miſſaries having conſideted the libelled Summons, and Declarator of Martiage, at the Inſtance of the Appellant, with the Writs 


« therewith produced, Deſences for the Reſpondent thereagainſt Anlwers, thereto, Replies and Duplies, have before Anſwer 
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de allowed Mrs. Magdalen Coohran (the 8 Proof of her Libel, and of all Facts and Circumſtances tending to infer the 
40 . led and grant Diligence accordingly.“ 2 ; 

8 fired a Bill of Advocation; 6 the Court of Seſſion in Scotland, complaining of this Interlocutor, which was 
refuſed by Lord Arniflen, then Lord Ordinary; whereupon the Reſpondent exhibited a reclaiming Petition, and on the 7th of July, 
14. « The Lords ordained the ſame to be feen and anſwered, and that in the Anſwer the Appellant ſhould particularly condeſcend 
« o the Facts, by which her Claim was to be maintained, and of the IWitneſſes, by whom theſe Facts were to be proven.” The Ap- 
pellant coraplied with this Ordinance, and put in an Anſwer, and gave in a Liſt of her Witneſſes, and of the Facts the propoſed 

the Court of Scion, upon adviſing this Petition, with the Appellant's Anſwer . they remitted to the Lord Ordinary to 
« remit the Bill of Advocation to the Commillaries, with this Inſtruction, to find that Mrs, Kennedy (meaning the Appellant) was barred 
4 erſmali E xceptione, from being admitted to pr ove that ſhe was married to Mr. Campbell of Carrick, before he was married to the 
e Peace Mrs. Jean Can bell, the now Reſpondent'“; and the Lord Ordinary by his Deliverance, ** remitted to the Commiſſaries, 
« with this In{trufticn, to fad that Mrs. Kennc4y (meaning the Appellant) was barred Perſonali Exceptione, from being admitted 
© to prove that ſhe was marti to \1r. Campbell ot Carrick, Fefore he was married to the Petitioner Mrs, Fean Campbell.” 

The Cummillaries, pur ſuant to this &chit, © found, that Mrs. Kennedy (meaning the Appellant) was barred Per/ſmali Exceptione, 
« from being admitted ts prove that ſhe was married to Mr, Campbell of Carrick, before he was married to Mrs. Jean Campbell; and 
the Commiſſaries, by their other Interlocutor of this Date, found the FaQs, Circumſtances, and Qualifications, as proven b 
« the Writs and Documents, produced for, and Depoſitions of the Witneſſes, led in Behalf of the ſaid Mrs. Jean Campbell rele- 
« vant to infer Marriage; #nd found that the ſaid deceaſed Captain Jebn Campbell of Carrick, and the faid Jean Campbell! were 
« Husband and Wife; and therefore found and declared, in Behalf of the faid Mrs. Jean Campbell, conform to the Concluſion of her 
„ Libell, and found that the Appellant was barred Perſenali E xceptione, from being admitted to prove, that ſhe was married to the ſaid 
« Captain John Campbell, before his Marriage with the ſaid Mrs. Jean Campbell; and therefore diſmiſſed the Proceſs of Declarator 
at her Inſtance; and aſſoilzie the ſaid Mrs. Jean Camfbell, Simpliciter therefrom, and decern accordingly.“ 

The Appellant, conceiving herſelf aggrieved by theſe Interlocutors, applied to your Lordſhips for Relief; praying that the ſame 
might be reverſed, and that the ſaid Interlocutor of the Commiſſaries of the 23d of Fane, 1747, which allowed the Appellant to prove 
her Marriage, might be affirmed; and the Reſpondent having appeared, the Cauſe came on to be heard on the 6th of February, 
17483 and your Lordſhips were plcaſed to reverſe the ſaid ſeveral Interlocutors complained of, and to affirm the ſaid Tnterlocutor of 

ie Commillaries. | 
8 Purſuant to this Judgment cf your Lordſhips, the Appellant proceeded in her Cauſe before the Commiſſaries, and was allowed to 
prove ber Libel, and all Facts and Circumſtances, tending to infer her Marriage ; and the Appellant brought a Proof accordingly : 
And beſides the Certificate, which is a Proof of an actual Marriage, and 128 Letters, including thoſe two already ſlated from Mr. 
Campbell to her, all wrote as from a Husband to a Wife; ſhe has ſhewn, by a great Number of Witneſſes, a publick Courtſhip, 
by Mr. Campbell, previous to their Marriage; a general current Report in the Town of Paiſſa, and round the Country, of their 
Marriage, when it was celebrated; and of Mr. C:c&burne's being at Pa:/lay at that Lime; and that he performed the Ceremony, and 
that the Reſpondent knew it ; recent Declarations made by Mr. Campbell, that he was married to the Appellant on Fuly the 3d, 
1724, in the Abbey of Palſſay, by Mr. Coctburn ; that his two Servants Archibald and I illiam Macintyres were preſent : and this 
both previous and ſubſequent to his Intercourſe with the Reſpondent ; that the Appellant recently aſter her Marriage, and long be- 
fore this Intercourſe with the Reſpondent, ſaid, ſhe was married to Mr. Campbell, and ſhewed her Certificate of her Marriage; that 
the from time to time told it to ſeveral Perſons of Rank and Fortune; that Mr. Cample!! and the Appellant lived and cohahited 
together, at Bed and Board, as Man and Wife, from the Time of their Marriage in 1724, at Paiſay, Edinburgh and Offend in 
Flanders, and other Places, down to the Year 1744, for three, four, and five Months at a Time; that the Reſpon- 
dent and her Friends knew it; that the Appellant in 1727 or 1728, had refuſed a very advantageous Match that was propoſed to her, 
by a Gentleman of a good Eſtate and Fortune, much ſuperior to Mr. Campbei”s. That the Appellant frequently upbraided Mr. 
Campbell, for ſuftering the Reſpondent to be at his Houſe in the Country ; that he declared he could not help it, on account of 
his Dependance; that when the Appellant was for diſcloſing her Marriage, Mr. Campbell uſed to fall into paſſions, and ſay he 
would leave the Country ; and frequently applied to Friends to whom they had communicated their Marriage, to intercede with the 
Appellant for him ; and that his Life was miſerable by being obliged to live with the Reſpondent, on Account of her Friends. 

On the other Hand, the Reſpondent hath brought no Proof at all of a Celebration, nor any Proof whatever, but her living at 
Mr. Campbell's Houſe in the Highlands, and being owned as his Wife; ſhe has exhibited a pretended Certificate of her Marriage, 
dated the qth December, nes: which is not ſupported by any Proof at all, though attempted, and which has all the Appearance 
of being fictitious. This Certificate which is pretended to be made, and ſigned by a Clergyman of the Church of England, has no 
leſs than fix orthographical Errors in it; and what is very extraordinary, it is pretended to be atteſted by the ſame Perſons, Mr. 
Compbcli”s two Servants who were preſent at the Appellant's Marriage, not by their own Names of Archibald and Milliam Macintyre, 
(which they always went by, and bore upon the Muſter-Roll of Captain Campbell's Company, in 1725, proved in the Cauſe) but 
by the Names of Archibald and William Wright. 

The pretended Subſcription of theſe two Witneſſes, is wrote in a Clerk-like Hand, and ſeem to be one Hand-writing; and to 


account for this changing of Nu mes, the Reſpondent has attempted to prove that Macintyre tranſlated from the Highland Language, 
95 nifies Wright; and that theſe People weu 5 Law 72 ur Aactue in the Hioblande and irn. in the Hunte; but 
wil 7 


UL LG , Pecs VV ITHENES Wears, that T/illiam who was a Merchant at rreenock, which is in the Low- 

a Bill to him, by the Name ot //illiam Macintyre.” This Fact contradicts the Aſſertion, that theſe two 6 
Names of Jrigbt in the Low-Country and proves that the Subſcription William Mrigbt to the Reſpondents pretended Certificate 
is not genuine, eſpecially as another Witneſs of the Reſpondent's, to whom this pretended Certificate was produced to prove the Sub- 
ſcription William. IWrig t, ** {wears he cannot be poſitive, whether it is, or is not Milliam's Subſcription” nor does he take upon 
him to ſay ke believes it; and as to the other Witneſs Archibald, he could not write his own Name; and before he died, declar 4 h 
had beard the Reſpondent had juggl:d up Marriaze-Lines, but he took God to witneſs he was zlear of it Spank 

ut notwithſtanding the clear and evident Proof of the Appellant' . 8 | 

to pronounce the following Interlecutor. ppellant s previous Marriage above ſtated, the Comiſſaries were pleaſed 


& The Commullaries having conſidered the Purſuer Mrs. Magdalen Cachran, her Libel, with epoſiti i 
% duced by her, together with the Certificate, and other wiring: Donumonts giren in for . 4. . 3 
ſidered the Documents produced for Mrs, Jean Campbell, for proving her Marriage, with the Depoſitions of the Witneſſes likewiſe 
* adduced in her Declaration of Marriage and Legitimacy, which are repeated in this Proceſs, and particularly the Proof of Car- 
& rick, and her overt Cohabitation as Husband and Wife, from the Beginning of the Year 1726, until the Year 1743, when he 
« went Abroad with the 77ghland Regiment, they find that the ſaid Mrs, Magdalen Cochran hath not proved her prior Marriage 


libelled 


6 
bo 


/ 


2 m—ͤũ . „ oe. 


19 h June 1751. 


II. 


727 


4 


Os jECTIOR. 


AxSs VER. 


O#8JECTION, 


ANSWER, 


C04 
„ libelſed ; and therefore diſmiſs her Proceſs, and aſſoilzie the Defenders 3 and find the FaQs, 


*< proven for Mrs, Jean Campbell, relevant to infer Marriage; and find that the deceaſed 8 and Qualifications as 


g tai h ; . 
* ſhe, were Husband and Wife; and that Miſs Jean Campbell procreate betwixt them is their {ent Df lug r —_ 
« accordingly.” guter; ecer 


The Appellant immediately preſented a very ſhort Bill of Advocation to the Lords of Seſſion in Scotland 
terlocutor ; to gar y 1 Reſpondent put 1 a very long Anſwer, the Sum of which w 
pellant's Proof, and ftill inſiſting that the Appellant was burred perſonal; Exceptione from availi g herſelf : 
for although the Reſpondent, by ber ſaid Anſwer, did admit that 2 Proof, f e 


. 5 f which the Appellant had brought would De 
3 a Marriage in any other Caſe, yet ſhe inſiſted it muſt not be ſo in the preſent Caſe, on e of 3 — 
jection, 


To this Anſwer the Appellant put in a Reply, fully ſtating her Proof, and inſiſting that this pretended perſ >nal Objection 5 
ruled by your Lordihip's ſaid Judgment of the 6th February 1748, which allowed - a "one hr her " wax — phy © Gone. 


quence of that Judgment, the Appellant brought a legal and moſt convincing Proof of an actual Marriage, it muſt be available in the 
preſent Caſe, as it would in all other Caſes. 


The Lords of Seſſion pronounced the following Inter locutor, viz. 
ing Council upon both ſides, refuſes the Bill.” 


The Appellant being adviſed, and conceiving herſelf aggrieved by the ſaid Interlocutors, appealed to your Lordſhips therefrom ; 
and the Appellant moſt humbly hopes your Lordſhips will ſce ſufficient Cauſe to reverſe the ſaid two Interlocutors, and to order 
that the ſaid Lords of Seſſion may reaſſume the Appellant's ſaid Bill of Advocation, and remit the Cauſe to the Commitſaries, with 
Inſtructions to reviſe the ſame; and to find that the Appellant hath proved her prior Marriage libelled ; and that the ſaid deceaſed 


Captain John Campbell of Carrick, and the Appellant, were married Perſons, Husband and Wife; and to find conform to the Con- 
cluſion of her Libel, for the following 


nd ; complaining of this In- 
as attempting to diſcredit fome Part of the Ap- 


the Lord Ordinary, after adviſing with the Lords, and hear- 


R E A 8 O N 8. 


That Marriage is a Contract indiſſoluble by the Conſent of. Parties ; and if it is properly proved, no Court cf Law can deny ſuch 
Marriage its legal Effects, and particularly that during the Subſiſtence of ſuch Marriage, neither Party, Husband nor Wife, can 
contra a ſecond Marriage, but that ſuch ſecond Marriage muſt be an abſolute Nullity and void; and that ſuch ſecond Marriage, 
in whatever Manner centracted, and attended with whatever Circumſtances, can be no Objection to the Eſtabliching the prior 
MAarriage; and that this is the Law of Scotland as well as England. 

The Appellant is adviſed that legal Evidence muſt be admitted to prove Facts in all Caſes; and if the Appellant's Marriage is 
proved, ſo as, facere fidem Fudict, if ſhe has brought ſuch a Proof as gives an i reſiſtable Conviction of the Truth of the Pro- 
poſition libelled, that the Appellant was married, every Court muſt, in ſuch Caſe, and your Lordſhip's will in this, find the 
Marriage proved, nor will any thing that can be ſaid with reſpect to the ſubſequent Conduct of the Appellant ; annihilate 
ler Marriage, nor have the Effect to make the Reſpondent the lawful Wife of Mr. Campbell, who was the lawful Husband 
vt the Appellant. 

The Appellant is adviſed, and humbly ſubmits, that ſhe has brought a full clear and convincing Proof of an afFual Marriage at 
the Time libelled (not by the Witneſſes preſent, becauſe they and the Miniſter are dead) but by her Certificate and Letters. 
Acknowledgments, Declarations, Writs, Facts and Circumſtances, both previous and ſubſequent to the Reſpondent's Inter- 
courſe with the Appellant's Husband, far more convincing to a Judge, and which, in all Courts, are allowed, and afford a 
ſtronger Conviction than the Evidence of two Witneſſes, as thoſe might be liable to Corruption; but Facts and Circum- 
Pances, which are adjuna ſubjeftr, cannot be deviſed or contrived by Corruption or Artifice ; and thefe Facts and Circum- 
ſtances, when joined with the Certificate, can leave no Room to doubt that the Appellant was married to Mr, Campbell in 
the Abby of Paiſſay, upon the Day of the Date of her Certificate. 

'T he Reſpondent is pleaſed to ſay, That her Marriage with Mr, Campbell is eſtabliſhed beyond all Poſſibility of Cavil ; 


< Firſt, by the Marriage Lines, dated qth December 1725, ſigned by the Miniſter, and atteſted by two Witneſſes, both Ser- 
«+ vants at the Time to Mr. Campbeii; decond, by the Renewal of the Marriage Vow, when Mr. Campbell and the Re- 


«© ſpondent, recently after their Marriage, at firſt irregularly ſolemnized, ſubmitted to be rebuked by the Pariſh Miniſter, in 
« order to wipe off the Scandal which their irregular Marriage had raiſed.” 

Tie Appellant has brought a poſitive and direct Proof of her Marriage on the 3d Jah 1724, long prior to this Intercourſe be- 
tween the Reſpondent and Mr. Campbell. This rendered any Marriage between Mr. Campbell and the Reſpondent, or any 
other Woman, during the Appellant's Life, ab/clutely impaſſible in Law ; and therefore every Proof brought, or that could be 
brought by the Reſpondent, of a Marriage with Mr. Campbell, at any Period after; is ab/alutely ingfectual to prove the Reſpon- 
dent's a lawful Marriage; it might prove that Mr. Campbell was guilty of Polygamy, but it cannot prove the Appellant ceaſed 
10 be his IVife, or that the Reſpondent could become his lawful Wife. | 

But the Appellant apprehends that the Reſpondent has not brought any Proof at all of a Marriage, nor does ſhe pretend to ſay 
where it was ſolemnized; for in her Libel ſhe only ſays, “that ſhe was married near by the Houſe of her Parents, in the 
Pariſh of Naſencath, which is Part of the Highlands, and where the H:zh/and Language is gener lly ſpoke, and where Ar- 
chibald and Milliam Macintyre lived, and always went by that Name; ſo that if they had been Witneſſes to the Reſpondent's 
pretended Marriage, and had ſubſcribed her pretended Certificate, they muſt have done it by the Name of Archibald and 
IWilliam Macintyre, and not by their new Low Country Name of Archibald and William Wright, And as to the Farce of 
the Rebuke before the Kirk Seſſion, it is hard to underſtand how this Rebuke can contt.tute a Marriage, or be a Renewal of 
a Marriage Vow, fo as to be equivalent to Marriage. There can be no Inflance ſound iu Scetiand, where a Gentleman and his Lady 
were rebuked by a Kirk Seſſion for a clandeſtine er irregular Marriage, Cenſurcs of this Kind are always upon another Occa- 
non, and the Object of the preſent Rebuke was what paſſed in the Fields, alluded to in the ſaid Letter of the 1ſt of March 
1725, which the Appellant could otherwiſe have fully proved, but the Reſpondent preſented a Petition to the Commiſſaries, 
praying that the Appellant might not be allowed to prove this Adventure, or that the Reſpondent was with Child before 
her pretended Marriage with Mr. Campbell; upon which Petition the Commiſſaries prqnounced an Interlocutor, whereby the 
Appellant was barred from proving theſe Facts. 8 5 : 15 | 

The Reſpondent ſays, “that if there had been no other Marriage in Competition, the Appellant has brought a ſufficient Proof 
« of her Marriage, but that the Proof, however available it might be in a common Cafe cannot apply to the preſent, where 
« the Conſequence would be the Annulling of another Marriage; that the Exceptio Deli barrs the Appellant from her Decla- 
„ rator, and that nothing leſs than 2 Proof of an actual Marriage will ſuffice in this Caſe; as the Appellant was filent all Mr. 
Campbell's Life-time, ſhe ought not now after his Death avail herſelf of her Marriage, or any Proof ſhe has made of it. 

The Appellant is adviſed the Law makes no Difference in a Proof of a Marriage againſt the Husband, and where there is a Com- 
petition, but that a Proof of a Marriage that ſhall be good againſt the Husband, fhall be good againſt all the World; and the 
Appellant is adviſed that ſhe has brought a convincing Proof of an aQtual Marriage, both from the Certificate and Mr, Camp 
bells Letters and Acknowledgments, previous to the pretended Marriage of the Reſpondent, and ſhe bas ſupported the Da- 
ot the Certificate in ſuch Manner, as alone it muſt be a legal Proof of an actual Marriage, he thereby declares he was ſolemr 
6) and {awfully married to the Appellant. 

As to the Exceptio Dali, with reſpe& to the Appellant, ſhe cannot be charged as the Author of any Damage that accrued tu «i 
Reſpondent, It is in Proof, that ſhe heard of Mr. Campbell's Courtſhip of the Appellant in Summer 1724, and of thetr 
Marriage ; and if in theſe Circumſtances ſhe adventured upon cohabiting with him, and teducing him into that Cohaditation, 
as he averred was the Caſe, and as the Appellant believes the Caſe really was, ſhe muſt blame herſelf, and in this Queſtion 
the Exceptia Doli would come more properly from the Appellant than the Reſpondent. 

Had the Appellant known of any Publication of Banns between her own Husband and the Reſpondent, without interpoſing to 
prevent the Marriage; had the given a falſe Anſwer to any previous Enquiry by the Reſpondent, ſhe would have deſerved 
Blame ; but the Reſpondent never made any Enquiry, though ſhe had heard of the Appellant's Marriage. She don't alledge 
a public or regular Marriage, ſhe has given no Proof of the actual Celebration of any clandeſtine Marriage; and therefore up- 
on the Evidence it is moſt probable, that there never was any Marriage, but the Name aſſumed to cover what is mentioned 
in the Letter of the Firſt of March 1726, 5 
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And as to the Appellant's Conduct in general, the Occaſion of the Secreſy, before Mr. Campbell's unfortunate Affair with the 


Reſpondent, has been explained ; and it appears by his Letter to the Appellant, 4th November 1725, that he then gave her 

he would publiſh their Marriage immediately ; and when the Appellant was afterwards informed of his Misfortune by 
his Letter of 1ſt March 1726, ſhe was at a Loſs how to conduct herſelf, her Regard to herſelf moved her ſtrongly to divulge 
her Marriage, which, if ſhe had done, ſhe could not have failed of Succeſs ; but on the other hand even her own Ruin, and 
in ſome Meaſure the more certain Ruin of her Husbend, was apprehended ; her Fear for his Life, which he impreſſed her 
ſtrongly with, and the Strength of his Influence over her made her at length reſolve to ſubmit in moſt diſagreeable Circum- 
ſtances, hoping that, in a little Time, Providence would raiſe her Husband to a State of Independence; but his Affairs grew 
worſe and worſe, her paſt Silence came to be an additional Reaſon for continuing ſilent, from Time to Time, till the Event 
fell out, when ſhe was obliged to do it in her own Juſtification, or bear a Reproach inconſiſtent with a Wife, and with thoſe 
Declarations which her Husband and ſhe made to many of their Friends, in his Life-time, of their Marriage ; and ſhe was 
the rather induced to acquieſce from a Conviction of the Truth of what Mr. Campbell always aſſured her, that there never was 
any actual Marriage of any Sort with the Reſpondent, which the Reſpondent herſelf cou'd not but know. 


For -theſe (and other Reaſons to be offered at Hearing) the Appellant humbly hopes the Interlocutors 
complained of will be reverſed, &c. 


W. Murray. 
G. Hay. 
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